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What are they?

Companies are legally responsible for ensuring that they 
meet their pay as you go (PAYG) withholding, "net" GST 
(goods and services tax) and superannuation obligations. If 
companies fail to comply with those obligations, the ATO’s 
Director Penalty Notice (“DPN”) regime causes the 
imposition of a penalty on the director(s) of such 
companies, making them personally liable for the 
amount(s) that should have been paid by the company.

The ATO has a number of techniques for collecting business 
tax debts including statutory demands and garnishee 
orders, and the ATO’s statutory DPN regime is a powerful 
inducement to directors not to ignore unpaid PAYG, GST 
and superannuation in their business.

Importantly, the DPN regime allows the ATO to impose 
personal liability on company directors without the delay 
or expense of taking legal action.

History

In 1993 the DPN regime was introduced (replacing 
the priority previously given to the ATO) to assist the 
ATO to recover certain company tax liabilities. At its 
inception, the new regime related principally to 
unpaid PAYG withholding tax obligations.

The DPN provisions were amended in 2010, underwent 
a major revision in 2012, with further amendments in 
2019 and 2020. 

The strengthening of the DPN provisions since inception has 
dramatically increased the scope of the DPN regime 
and director personal liability.

A director of a company may now be held personally liable 
for unpaid PAYG, GST and superannuation 
contributions if the company fails to comply 
with its superannuation guarantee obligations.

How does the DPN regime work?

While a director is liable to pay a penalty, under the 
director penalty regime, immediately after the end of the 
due date of the liability, the ATO Commissioner cannot 
commence recovery proceedings until the end of 21 days 
after he has given written notice of the penalty i.e. issued a 
DPN.

There are, in effect, two types of DPN, depending on how 
up to date the company is with its reporting 
requirements: Non-lockdown DPNs and Lockdown DPNs.

What do directors need to do?

Fundamentally, directors must ensure that proper financial 
records are maintained for the company.

Directors must then:
(a) Increase their monitoring and awareness of the

company’s taxation and superannuation liabilities, and
act promptly when problems arise.

(b) Ensure that PAYG, GST and superannuation amounts are
reported and remitted to the ATO within the required
timeframes.

(c) Seek immediate advice from an insolvency practitioner
at the first sign of trouble.

For PAYG and GST, if the relevant Business Activity 
Statement (BAS) is lodged, reporting the relevant 
liabilities, within 3 months of the BAS’ due date, then any 
DPN issued for these liabilities is a non-lockdown DPN (i.e. 
the director has an opportunity to do something to avoid 
personal liability). For SGC, the company needs to have 
reported its SGC liabilities by the due date.

With a non-lockdown DPN the director’s penalty is 
remitted if within 21 days of the date of the DPN notice 
the tax liability is paid or the company is put into 
administration or liquidation.

A lockdown DPN means that the director is liable no 
matter what: the only options for the director are to pay 
the debt, negotiate with the ATO or become bankrupt.
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Where are notices sent to?

The DPN is sent to the director’s address as listed in the 
company records maintained by ASIC.

The ATO may also send a copy of the DPN to the director’s 
registered tax agent. This gives the ATO an additional 
means of bringing the penalty to the director’s attention. 
The ATO is not required to send a copy to the registered tax 
agent and failure to do so does not affect whether the ATO 
has given the director actual notice.

Directors should ensure their address details are correct 
with ASIC.

21 day notice period

The ATO must issue a DPN and wait until the end of the 21 
days after issuing the notice before commencing formal 
proceedings. The DPN is “given” on the day when it is 
posted by the ATO.

Incoming directors

Newly-appointed directors will incur director penalties 
equal to all the company’s unpaid PAYG and GST liabilities, 
and any unpaid SGC relating to the June 2012 quarter or 
later.

These penalties cannot be avoided unless within 30 days of 
becoming a director, either the company pays the liabilities 
or enters into voluntary administration or liquidation.

It appears that the new director’s penalties remain even 
if the new director resigns within the first 30 day 
period, unless the company’s liabilities are paid or the 
company enters voluntary administration or liquidation.
After a director has been a director for three 
months, penalties for amounts that were unreported for 
more than 3 months and remain unpaid cannot be 
discharged through administration or liquidation.

New directors must do their due diligence regarding unpaid 
PAYG, GST and superannuation liabilities prior to accepting 
appointment. After appointment it could well be too late to 
avoid personal liability.

Estimates

The ATO can estimate how much PAYG, GST or 
superannuation it reasonably believes a company has failed 
to pay and give notice to the company of such estimate. 
The estimate becomes payable in its own right as a separate 

and parallel liability with the actual shortfall. A director 
becomes liable for a penalty in the amount of the 
estimate if it is not paid on its due date i.e. a DPN 
can be issued for the estimate of the PAYG, GST 
or superannuation liability.
Within 7 days after the estimate is given, the director 
may give a statutory declaration specifying the 
unpaid amount of the underlying liability.

Defences

A director is not liable for a director penalty where the 
director can establish that:

(a) Because of illness or for some other good reason, the
director did not take part (and it would have been
unreasonable to expect the director to take part) in the
management of the company.

(b) The director took all reasonable steps to ensure that one
of the following three things happened:

• the company paid the amount outstanding.
• an administrator was appointed to the company.
• the directors began winding up the company.

(c) None of the above steps at (b) were available to the
director.

In addition, a director may not be liable with regard 
to unpaid SGC if they can establish that the company 
treated the SGC Act as applying in a way that could be 
reasonably argued was in accordance with the law, 
and took reasonable care in applying the SGC Act to their 
affairs.
The provisions allow for a 60 day period to raise a defence.

Right of indemnity and contribution

Under the legislation, a director who pays a liability of the 
company has a right of indemnity and contribution from the 
company and its other directors who were also liable to pay 
the penalty.

ATO indemnity

Under S.588FGA of the Corporations Act, directors are 
liable to indemnify the ATO for any preference payments 
recovered by a liquidator relating to payments of PAYG.

A director tempted to contribute their own funds to a 
company and have it enter into a payment arrangement 
with the ATO, may find they pay the amount twice: once to 
the company so it can pay the ATO and again to the ATO 
when the liquidator recovers the preference.
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Disclaimer
This fact sheet was prepared by Sheridans, who have taken great care to ensure the accuracy of its contents. However, the fact sheet is written in
general terms and you are strongly recommended to seek specific professional advice before taking any action based on the information it 
contains. No warranty expressed or implied is given in respect of the information provided and accordingly no responsibility is taken by Sheridans 
or any member of the firm for any loss resulting from any error or omission contained within this fact sheet.




